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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

16th February’2018 

 

MONEY SUIT NO.15/2007 

Nezone Biscuits Pvt. Ltd.   

Registered Office –  

Mercantile Building, Main Road, 

Tezpur, District – Sonitpur, (Assam)                   ----- Plaintiff  

 -Vs.- 

M/s  K. M. Enterprises,  

Through its proprietor Sri Raj Kumar Sharma 

Sunder Complex, Naupukhuri, 

Railway Colony Road, Tinsukia 

District – Tinsukia, Assam     ----- Defendant 

 

This suit for recovery of money against goods sold on credit for 

consideration came-up for final hearing on 18-01-2018 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

(1) Plaintiff instituted this suit for recovery of money against goods 

sold on credit to the defendant. 

 

Case of the Plaintiff: 

(1) The plaintiff claimed that the defendant M/s K. M Enterprise used to 

procure products of the plaintiff (biscuits of various qualities and brands) 

since long. The system was that the defendant used to furnish purchase 

order at Tezpur and after receipt of the said order/s from the time to time, 

the plaintiff used to deliver the ordered consignment at Tinsukia for valuable 

consideration. Thereafter, bill is raised and the same was submitted to the 

defendant for payment. The defendant had been making payment from time 

to time and at the end of every financial year the outstanding balance was 

arrived at to know the actual amount due and payable by the defendant. It 

was found that the balance on 31-03-04 stood at Rs.17,03,261/- and during 

the year 2004-05 the sum total of the bills was Rs.7,24,961/-, during the 

year 2005-06 the sum total amount of Rs.55,34,239/- and during 2006-07 

the sum total of bill amount was Rs.6,34,950/-. In the mentioned years the 

defendant paid Rs.74,85,108/- in 2004-05, Rs.62,55,614/- in 2005-06 & 

Rs.8,72,661/- in 2006-07. Thus, a sum of Rs.4,64,028/- remain outstanding 

dues as per the books of account maintained by the plaintiff in the name of 

the defendant.  

 

(2) It was prayed by the plaintiff that the defendant has been unjustly 

withholding the Rs.4,64,028/- despite repeated request by plaintiff.  The 

defendant was served with notice of demand by a registered A.D. on 25-01-
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07 but the defendant failed to make any payment nor responded to the said 

notice of demand. Thus, the present suit was filed with a prayer for a decree 

for Rs.5,34,457/-, cost of the suit, penditilite interest and future interst @ 

18% from the date of the filing of the suit & any other relief/s.    

   

Case of the Defendant: 

(3) The plaintiff claimed that this court doesn’t have territorial 

jurisdiction to try the suit as that no part of cause of action having been 

alleged to have arisen within the jurisdiction of this Court. Furthermore, no 

purchase orders have been produced by the plaintiff to show that this 

defendant place any order with the plaintiff at Tezpur. Admittedly the 

defendant has been appointed as dealer of the products of the plaintiff at 

Tinsukia for sale of biscuits produced and manufactured by the plaintiff & 

the defendant sells the products at Tinsukia. Defendant denied and disputed 

that that the plaintiff is a body corporate under the Companies Law having 

its registered office at Tezpur. Accounts and bills/ invoices are only relevant 

documents, however, they do no establish the truth and correctness of the 

transactions alleged. The plaintiff has not mentioned that Rs.2,22,575/- was 

paid vide bank draft No.120035 dated 20-05-2006. The receipt and contents 

of notices was admitted, however denied the legality of the demand. 

Defendant prayed that it is not liable to pay any amount as principal sum 

due or otherwise as interest It is submitted that the plaintiff has dragged 

this defendant in a frivolous /vexatious litigation on false allegations creating 

a shadow of cause which does not really exist which is for what the plaintiff 

is bound to pay compensatory costs to this defendant u/s 35-A CPC & the 

suit be dismissed.  
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(4) Upon perusal of the pleadings and hearing learned advocate of 

both sides, the trial Court settled seven issues. However, during preparation 

of judgment, the Court observed that some of the important issues were left 

out to be framed while some unnecessary issues were framed in the suit 

due to inadvertent mistake. Hence, in view of the provision under Order 14 

Rule 5(1) and (2) CPC, the Court amended the issues and strike out the 

unnecessary issues in the suit for fair disposal of the mater in controversy. 

Hence, the issues that were re-settled were as follow:  

(1) Whether there is cause of action for the plaintiff to file the suit?  

(2) Whether the suit is maintainable in its present form? 

(3) Whether this Court has territorial jurisdiction to try the present 

suit?  

(4) Whether the plaintiff is a body corporate under the Companies 

Law having its registered office at Tezpur?  

(5) Whether the defendant is liable to pay Rs.4,64,028/- to the 

plaintiff as remaining outstanding  balance for the purchasing 

biscuits from the plaintiff produced and manufactured by the 

plaintiff?  

(6) Whether the plaintiff is entitled to get a decree, as prayed for?  

(7) What other relief/ reliefs the parties are entitled to law and 

equity? 

 

(5) During trial the plaintiff examined Shri Ranjan Kumar Powdel as PW1 

and he exhibited 78 documents. The defendant examined Shri Rajkumar 

Sharma as DW-1. Vide order and judgment dated 22-04-2010 the Money 
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Suit was disposed of by the Trial Court and the plaintiff’s suit was dismissed 

on contest with cost. Being aggrieved the plaintiff approached the Hon’ble 

Gauhati High Court and his case was registered as R.F.A No. 27 of 2010. 

Vide judgment and order dated 24-07-2017 the Hon’ble Gauhati High Court 

disposed of the appeal allowing the same and the impugned judgment and 

order dated 22-04-2010 was set aside. The Hon’ble Gauhati High Court 

further observed that “The suit is remanded to the learned trial Court with a 

direction to decide the issues except the Issue Nos. 1 and 3, if necessary 

affording opportunity, to adduce additional evidence/ evidences by both the 

parties, if so advised and of hearing, in accordance with law.” On receiving 

back the case record with the order and judgment dated 24-07-2017 of 

Hon’ble Gauhati High Court the trial Court afforded both sides to adduce 

additional evidences if any. Both the sides declined to produce further 

additional evidences. Thus as per the directions of the Hon’ble Gauhati High 

Court argument was heard on all issues except the Issue Nos. 1 and 3. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

(6) I have carefully perused the pleadings, both oral and documentary 

evidence and the materials available on record. I have also gone through 

the Hon’ble Gauhati High Court’s decision in RFA No.27/10 wherein issue Ns. 

1 and 3 were settled in the affirmative. In the said judgment it was also 

directed that the trial Court shall decide all the other issues except Issue 

Nos. 1 and 3. I heard the argument on behalf of both sides on Issue Nos. 

2,4 and 7 and which are discussed herein below: 
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ISSUE NO.2: Whether the suit is maintainable in its present 

form? 

(7) In their WS the defendants has challenged the maintainability of 

the suit on the ground that order 4 Rule 1 r/w Order 6 and 7 CPC & Order 

21 Rule 1 CPC has not been complied with by the plaintiff and therefore the 

suit is not maintainable.  

 

My Decision And Reasons Thereof:  

(8) No argument on this issue was forwarded by the plaintiff side. 

However, defendant side has submitted written argument where the same 

stand was taken as that in the WS. I have gone through the relevant 

provisions of law and also through the plaint in the light of the said 

provision. It appears that the plaint has been filed as per law and the 

requisite compliance has been done. Hence, under the given circumstances, 

it is held that the suit is maintainable and therefore, Issue No.2 is settled 

in the affirmative. 

 

ISSUE NO.4: Whether the plaintiff is a body corporate under 

the Companies Law having its registered office 

at Tezpur? 

(9) In the written-statement the defendant has denied and disputed 

that the plaintiff is a body corporate. In the written argument submitted by 

the defendant it was further alleged that the plaintiff is required under law 

to prove that it is a body corporate by producing the original certificate of 

incorporation. It was further argued that the plaintiff does not even know 

the status of the defendant and sued the defendant in its business name. 
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The plaintiff side argued that it has submitted all the documents to prove 

that it is a body corporate.   

 

My Decision And Reasons Thereof:  

(10) I have given the submission made by both sides due consideration. 

Perusal of record reveals that the suit was instituted by the authorized 

signatory Prakesh Ch. Bader, however he was not produced as the witness.  

Rather Ranjan Kumar Powdel, Accounts Manager of the plaintiff-company 

deposed as PW-1. He mentioned in his evidence-in-affidavit that he is an 

authorized signatory of the plaintiff-company & also stated the same things 

as mentioned in the plaint. PW-1 also exhibited the certificate of 

incorporation under the Companies Act as Ext.1, Memorandum & Articles of 

Association as Ext.2. This documents has been duly proved by PW-1, who is 

an authorized signatory. In view of the above discussion, it is held that 

plaintiff failed to prove that it is a body corporate and therefore, Issue 

No.4 is settled in the affirmative. 

     

ISSUE NO.5: Whether the defendant is liable to pay 

Rs.4,64,028/- to the plaintiff as remaining 

outstanding  balance for the purchasing 

biscuits from the plaintiff produced and 

manufactured by the plaintiff ?  

(11) In the written argument the defendant challenged the truth and 

correctness of the transactions alleged and that it is liable to pay 

Rs.4,64,028/- to the plaintiff.  
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(12) It was argued on behalf of the plaintiff that Ext.4 clearly reveals 

that as on 31-03-2007, the defendant was liable to pay Rs.4,64,028/- to the 

plaintiff. As the accounts of the plaintiff are audited, all transactions are 

revealed against it. However, it was argued by the defendant that the 

plaintiff has ignored the payment of Rs.2,22,575/- made by the defendant to 

the plaintiff vide bank draft dated 30-04-2006. Unless the plaintiff produces 

the documents to support that it has delivered all the goods the defendant 

cannot be bound to make the payment to the plaintiffs. The defendant 

denied that any goods were supplied to it by the invoices as mentioned in 

para 5 of the plaint. It was further argued by the defendant that the plaintiff 

issued invoices –cum- challans subsequently and the bills of the plaintiffs are 

received by the defendant and its firm. There are two invoices and challans 

dated 30-06-2006 and 22-05-2006 against the amount claimed in these bills, 

two bank drafts Rs.2,22,575/- and Rs.1,69,170/- are admitted to have been 

received and credited in the Ledger Account of the plaintiff-Company. Out of 

rest amount of Rs.30,000/- only payable against the plaintiff–company, cash 

amount of Rs.10,000/- and Rs.1,500/- are also have been received and 

credited in the Ledger Account of the defendant firm in the Books of the 

plan tiff –company. Thus, it was argued that the defendant is not liable to 

pay Rs.4,64,028/- to the plaintiff.  

 

My Decision And Reasons Thereof:  

(13) It is seen that the plaintiff had produced audited balance-sheet of 

the Company {Ext.41 to 41 (2), Ext.59 to 59 (8) & Ext.78 to 78 (4)} where 

all the transactions has been reflected & defendant has been shown as a 
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sundry debtor. So, the question arises as to how a balance sheet is to be 

proved in Court. The Hon’ble Bombay High Court in the case of Om 

Prakash Berlia And Anr. Vs. Unit Trust Of India & Ors., AIR 1983 

Bom 1 while discussing the audited balance-sheets submitted in a case, had 

observed that - 

“The Court is also obliged to draw the presumption in regard 

to documents included in part I to the Schedule of the 

Commercial Documents Evidence Act that they have been 

duly made and that the Statement contained therein are 

accurate. In respect of documents included in Part II of the 

Schedule to that statue the Court is given discretion to 

presume that they were so made and that the statements 

contained therein are accurate. Item 21 of Part II of the 

Schedule to that statute relates to a copy, certified by the 

Registrar of Companies, of the Balance Sheet, Profit and Loss 

Account, of the audit report of a company, filed with the said 

Registrar under the Indian Companies Act, 1913, and the 

rules made thereunder.” 

Thus, there is no imperilment in accepting the Audited Balance Sheet 

{Ext.41 to 41 (2), Ext.59 to 59 (8) & Ext.78 to 78 (4)} as to be a correct 

representation. 

 

(14) However, it is seen that the plaintiff-company is relying upon the 

statement of accounts of the defendant for the period of 01-04-2006 to 31-

03-2007 (Ext.74) to prove the defendant’s liability towards the plaintiff-

company. Perusal of Ext.74 reveals that contrary to the defendant’s fear, the 

amount of Rs.2,22,575/-, Rs.1,500/- and Rs.10,000/- has all been reflected 
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in the Account sheet (Ext.74). Considering the fact that this document 

doesn’t get the protection under the Commercial Documents Evidence Act, 

the plaintiff has to prove it as per Evidence Act. It is seen that Ext.74 is a 

computer-generated document and therefore it is compulsorily required to 

be accompanied by a Certificate as required u/s 65-B Evidence Act and in its 

absence the documents becomes inadmissible as evidence. I have gone 

through all the documents submitted by the plaintiff but failed to find any 

Certificate as required u/s 65-B Evidence Act. Though the plaintiff has 

submitted a large no. of challans & invoices, however, Ext.74 was the only 

document based on the status of the account of defendant maintained with 

the plaintiff could have been ascertained, which however became 

inadmissible as evidence due to non-compliance of s.65-B Evidence Act. 

Hence, in view of the above discussions, Issue No.5 is decided in the 

negative.   

   

ISSUE NO.6: Whether the plaintiff is entitled to get a decree, 

as prayed for?  

Issue No.7: What other relief(s) the parties are entitled to law 

and equity?   

(15) Considering the fact that Issue Nos. 4 and 5 were settled in the 

negative in view of the fact that the evidence of PW-1 was held inadmissible 

by Hon’ble Gauhati High Court in RFA No.27/10, Issue No.6 and 7 are also 

decided in the negative.    
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ORDER 

(16) The suit is dismissed on contest without cost. Prepare a decree 

accordingly. 

  

 Given under my hand & seal of the Court on the 16th of February’ 

2018. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 


